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ÂñHIGH COURT EXPANDS REACH OF 
EMINENT DOMAINò
ÂFOXNEWS

Â ñSupreme Court backs municipal 
land grabsò
ÂAssociated Press

ÂñThis decision abolishes private 
property.ò
ÂDave Hitt - Blogwriter



In Kelo v. City of New London,

the US Supreme Court decided

Âthat ñ[p]romoting economic development 
is a traditional and long accepted function 
of government,ò and that ñ[t]here is . . . 
no principled way of distinguishing 
economic development from the other 
public purposes that we have recognized.ò
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Â Federal, State and Local Governments all 
stepped in after the decision to right this 
wrong.

ÂNote: Since the power of eminent domain is 
vested in the State, its use by local 
governments or other agencies of the State is 
limited by the legislative delegation of that 
power.
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ÂDuring the 2006 State Legislative sessions 
all but 16 of the States enacted some form 
of eminent domain legislation (3 of the 16 
that did not act did not have 2006 
sessions).

Â To date thirty -nine states have enacted 
legislation or passed ballot measures in 
response to the Kelo decision.
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Â Some specifically prohibit the use of eminent 
domain for development purposes:

ÂFloridaôs statute enumerates the purposes for which 
private property may be taken; development is not 
among them. For good measure, the statute then 
provides that ñtaking private property for the purpose 
of eliminating slum or blight conditions is not a valid 
public purpose or use for which private property may 
be taken by eminent domain and does not satisfy the 
public-purpose requirement of [the Florida 
Constitution].ò
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ÂOthers seek to restrict use for 
development purposes, but with 
exceptions:

ÂTexas has prohibited the use of eminent 
domain for development projects, except for 
ña sports and community venue project 
approved by voters at an election held on or 
before December 1, 2005ò (a new stadium for 
the Dallas Cowboys).
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Legislation took various forms:

ÂOthers have restricted use for economic 
development purposes, but created an 
exception for ñblightò:

ÂGeorgiaôs ñLandownerôs Bill of Rights and 
Private Property Protection Actò prohibits 
condemnation for economic development but 
allows use of eminent domain in blighted 
areas.
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Such statutes generally contain some 

definition of ñblightò by identifying the 

conditions:
Â Georgiaôs act defines blight narrowly as property that 

meets at least two conditions from a list of possibilities 
and contributes to health or safety problems 
(uninhabitability, inadequate ventilation, imminent harm 
to life or other property caused by natural disasters, 
Superfund identification, or sub-code status).
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Having identified the problem, 

where do we go from here?

Â First we go back to the concept of a 
ñtakingò within the meaning of the 
Constitution.
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Condemnation vs Eminent Domain

ÂCondemnation is the legislative, 
administrative or judicial process and 
procedure whereby real property, usually 
a structure, is deemed legally unfit for 
occupancy or continued existence due to 
its physical defects or for other causes, 
such as use of the property for illegal 
purposes. 
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Â It is also the legal process by which a 
governmental body exercises its right of 
"eminent domain" to acquire private 
property for public uses, such as 
redevelopment or highways. 
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Â The exercise of eminent domain always 
results in a ñcondemnationò, but a 
ñcondemnation is not always the exercise 
of the power of eminent domain.

Â Just what government actions constitute a 
ñtakingò of property, are the subject of 
much litigation and commentary.
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ñRegulationò vs ñConfiscationò

Â The general rule is that the application of 
legitimate regulatory powers; zoning, 
building codes, fire and life safety codes, 
etc.; are not ñtakingsò within the meaning 
of the Constitution.

ÂExcept where such application rises to the 
level of being ñconfiscatoryò, meaning that 
it rises to such a level as to substantially 
diminish the propertyôs economic value.


